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Current Topics. 


Barristers on War Service. 


IT must not be assumed from the articles which have recently 
appeared in the Press on the subject of the return of members 
of the Bar, who are on any kind of war service, to practice after 
the war, that nothing is being done to protect the practices 
of these barristers, or to provide remunerative work for them 
after the war. The facts are, of course, that all that can possibly 
be done by others to preserve the practices of serving barristers 
has been done. Places have been reserved in chambers, not 
necessarily the same chambers, owing to the unhappy devastation 
of the Temple, and solicitors do their best to mark briefs to their 
old clients, in the knowledge that, according to the rule which 
has been laid down, other barristers than the persons named 
on the brief will announce in court that they act “ for Mr. Blank, 
on war service.” Most useful of all, a War Records Committee, 
appointed from among representative members of the Bar, 
some of whom are also members of the Bar Council, has for some 
time past been collecting information from circuits and other 
sources concerning the whereabouts of members of the Bar 
whom war has dispersed. It must not be thought therefore 
that there is no reservoir of information on the subject available 
for all depart nents of State, business concerns and other organisa- 
tions who are looking for officials with the qualifications and 
experience of barristers. The reservoir exists, and it is gradually 
being filled as information continues to come in. The work 
of the War Records Committee may be compared with the 
comprehensive scheme of post-war aid adopted by The Law 
Society last year (see 87 Sox. J. 381) for the purpose (inter 
alia) of finding employment for qualified men as soon as possible 
after demobilisation. 





Solicitors’ Charges. 

AN opinion of the Council of The Law Society on the inter- 
pretation of the vital phrase “‘ business transacted or undertaken 
respectively ” in para. 3 of the Solicitors’ Remuneration Order, 
1944, is briefly set out in the April issue of The Law Society’s 
Gazette. The Council recognises that the construction of the 
order is ultimately a matter for the courts, but places on record 
its view that the word “ transacted ”’ refers to work the remunera- 
tion for which is by item charges, and the word “ undertaken ”’ 
refers to work the remuneration for which is regulated by Sched. I 
of the Solicitors’ Remuneration Order, 1883, and may generally 
be interpreted by reference to the date on which instructions 
were first received. Accordingly, it is the Council’s opinion 
that all work of the former class done on or after Ist March, 1944, 
attracts the 124 per cent. increase, but work of the latter class 
attracts the increase only if the instructions in respect thereof 
were received on or after that date. The April issue of the 
Gazette also contains news of further orders implementing the 
promise to increase solicitors’ remuneration. The Costs of Poor 
Prisone s’ Defence (Amendment) Regulations, 1944 (No. 207), 
is one of the new orders permitting an increase to be made, and 
the Home Office have informed clerks of assize and clerks of the 
peace and clerks to justices that the Secretary of State suggests 
that an increase of 124 per cent. should be made in solicitors’ 
remuneration in respect of business done in courts of assize and 
quarter sessions and in courts of summary jurisdiction. The 
Gazette also notes that on the application of the Society of Parlia- 
mentary Agents, the Speaker of the House of Commons and 
the Clerk of Parliaments, House of Lords, have authorised an 
increase up to 50 per cent. in the scale of charges for parliamentary 
work done by parliamentary agents and solicitors. The increase 
takes effect as from 1st October, 1948. Another two recent 
orders permitting 12} per cent. increases are noted, viz., the 


Chancery of Lancaster (Solicitors’ Remuneration) Rules, 1944, | 


and the Rating and Valuation Act (Assessment Appeals) (Amend- 
ment) Rules, 1944 (No. 208). The numbers of the other orders 
are 203 (Lhe Solicitors’ Remuneration Order, 1944); 204 (The 
Solicitors’ Remuneration (Registered Land) Order, 1944); 


) 





151 (The Rules of the Supreme Court (Solicitors’ Remuneration), 
1944); 152 (The County Court (Solicitors’ Remuneration) Rules, 
1944); 255 (The Bankruptcy (Solicitors’ Remuneration) Rules, 
1944). The Provisional Non-Contentious Rules are not yet 
numbered. 


Scientific Treatment of Delinquency. 

THE Institute for the Scientific Treatment of Delinquency, 
now a body of considerable standing, which numbers AsQquiTH, J., 
among the members of its council and such distinguished vice- 
presidents as the ARCHBISHOP OF CANTERBURY, LORD DAWSON 
OF PENN, LorD HoRDER, JOHN MASEFIELD, H. G. WELLS and 
others equally eminent and too numerous to mention here, was 
founded in 1932 with a room available for the use of its small 
panel of doctors in the West End Hospital for Nervous Diseases. 
In 1936 the staff was considerably expanded, and in 1937 a 
clinic was opened with adequate equipment for the examination, 
diagnosis and treatment of delinquent out-patients. The 
Institute has since then expanded its activities in the direction 
of the education of public opinion, the provision of training 
facilities for students, and the organisation of clinical centres in 
the provinces. It has just published its clinical report on its 
work from 1937 to 1941, written by the eminent psychologist 
Dr. EpwarD GLOVER, who, it will be remembered, wrote the 
excellent introduction to Mr. MULLINS’ book on ‘‘ Crime and Psy- 
chology.’ This report has a special interest to solicitors who 
practise advocacy, as almost from the beginning the majority of the 
Institute’s cases have come from the police courts. ‘ Either 
magistrates ask for a report before the case is proceeded with,” 
states the report, ‘“‘ or probation officers ask for assistance with 
cases already on probation.” Solicitors are expressly mentioned 
among other classes of persons who have referred cases to the 
Institute. The report emphasises that there was a pre-war as 
well as a war-time increase in juvenile delinquency, and that it is 
necessary to suspend conclusions as to the nature of war-time 
‘““waves”’ of delinquency. The report also“ points out a fact 
which all persons of experience in the police courts will endorse, 
that research is overdue on the classification of different forms of 
theft, e.g., ‘‘ theft at home,” ‘ theft from friends or relations,” 
“theft from strangers,” ‘‘ theft of public property,” etc., and 
that some standard grouping should be adopted to meet the 
needs of both medical and social diagnosis. It is pointed out 
that the courts already recognise some medical groupings such 
as kleptomania. Be it said, however, that groupings such as 
kleptomania are necessarily viewed with the greatest of caution 
and suspicion in all courts. Some experimental work has 
already been done in the organisation of ‘‘ team conferences,” 
on which members of the Institute’s staff, the magistrate and the 
probation officer have been present, and all this makes for the 
better administration of justice. The report. which is published 
by the Institute, comprises Chap. IV of ‘“‘ Mental Abnormality 
and Crime,” vol. II of the series ‘“‘ English Studies in Criminal 
Science,” shortly to be published by Macmillan. 


Meetings of Local Authorities. 

A REFERENCE to the issue of this Journal for 30th August, 
1941 (vol. 85, p. 353), discloses that a ‘‘ Current Topic ”’ on 
‘‘ Publicity of Local Authorities’ Meetings ”’ discussed some 
correspondence and a leading article in The Times in which there 
had been unfavourable comment on the fact that some local 
authorities had made use of the provision in s. 75 and para. 4 of 
Sched. III, Pt. V, of the Local Government Act, 1933, which 
entitled them to make their own standing orders for the regulation 
of their proceedings, and had done so in order to rule that com- 
mittees on important public matters should hold their meetings 
behind closed doors. A Bill to remedy this unfortunate matter 
was promoted by journalistic organisations in 1930, but owing to 
a change of Government it did not get beyond its second reading. 
Since 1941 much has happened at home as well as abroad, and 
some recent local inquiries have strongly emphasised the need 
for complete publicity in local government debates, subject to 
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safeguards in the interests of public safety in war-time, if local 
democracy is to survive. It might have been thought that none 
could accuse the Press and its organisations of being backward 
in urging that this public wrong should be remedied. None the 
less, a correspondent to The Times of 24th April wrote that local 
Press reports of council meetings were often grossly inadequate 
and one-sided, and made very dull reading. Better methods of 
publicity, he wrote, besides compensating a blind spot in the 
public eye, would make for greater efficiency in the conduct of 
public affairs. In a prompt and pertinent reply published by 
The Times on the following day, Mr. STEWART NICHOLSON, 
general secretary of the Institute of Journalists, wrote that the 
fault lay, not with the Press, but with the local authorities, many 
of whom, by resolving themselves into a committee on the 
slightest pretext, persist deliberately in withholding information 
which it is the right of the public to receive. Journalists, as 
trustees for the public, wrote Mr. NicHOLSON, are determined to 
see that this insidious cloak of secrecy is removed. In March, 
1942, acting on representations made by this Institute, the then 
Minister of Health (Mr. ERNEST BRown) issued a circular letter 
to local authorities stressing the desirability of avoiding any 
withdrawal or restriction of facilities hitherto afforded to the 
Press, and urging that matters of public interest in the sphere of 
ordinary local government should, so far as possible, be debated 
in open session. Mr. NICHOLSON further quoted from a speech at 
Newcastle on 22nd April by Mr. HERBERT MorRIsON: ‘‘ Don’t 
tolerate the local authority committee which suppresses informa- 
tion. It should rightly report to the council and the public. 
British local government is a high and simple form of democracy ; 
and yet it is amazing how at times it is side-stepped. Beware of 
that.’’ Fortified by this official affirmation of the rights of the 
public, Mr. NicHoLsON wrote, the Press will intensify its efforts 
to bring the light of healthy publicity to the existing state of 
darkness. We should only add one comment to those of 
Mr. NICHOLSON, and that is that fortifying though official affirma- 
tions may be, where the law permits an undoubted wrong, the 
case for an amendment of the law is unanswerable. 


Non-access Cases. 

THE President of the Probate, Divorce and Admiralty Division 
made an important direction, dated 30th March, affecting parties 
to divorce cases who are members of H.M. Forces. Where it is 
necessary to prove non-access in such a case the President has 
directed that an official of the appropriate Service Department 
may give his evidence by affidavit, provided that (1) the case is 
not contested ; and (2) the evidence is confined tw proving the 
absence of the party from Great Britain during the material 
period. Before issuing the summons, it is stated, the solicitor 
should draft the affidavit and get it sworn in the Service Depart- 
ment concerned. The summons is then issued pro forma 
without a return date, and will not be served, but will be sent 
with the file and the actual affidavit of evidence to the Court 
Registrar. If he thinks fit, the judge may make the order 
forthwith, without requiring the attendance of the solicitor. | 
If he should require his attendance the solicitor will be so informed 
in order that a return date for the summons may be fixed. The 
effect of the rule in Russell v. Russell [1924] A.C. 687, that 
non-access may be proved only by aliunde evidence, is thus 
mitigated in the case of soldiers who are abroad at the material 
time, at least in uncontested cases. This is a very slight 
concession, and the difficulties of obtaining conclusive aliunde 
evidence of non-access remain largely undiminished. Usually 
the good sense of justices and divorce judges have prevented an 
over-strict application of the rule from causing injustice, but 
there is, nevertheless, a strong case for further relaxations. 





Rent Restrictions. 

DwuRING the past few weeks more of the evidence put before 
the Rent Restrictions Committee has been published. The 
General Council of the Sanitary Inspectors Association has 
produced a concise and yet comprehensive and practical memo- 
randum. The local authorities, the Association holds, should 
be charged with the duty of enforcing the provisions relating 
to rent control. The standard rent should be the net rateable 
value of the house. First, however, more uniformity must be 
reached in the present system of determining rateable values. 
It is also suggested that a definite relationship should be estab- 
lished between the rent which can be charged and the fitness of 
the dwelling in question for human habitation. Local authorities 
should issue a ‘‘ habitation certificate ’’ classifying houses into 
three groups, and the amount of permitted increases would be 
graduated according to these groups. There would be a rent 
tribunal, constituted in a manner similar to those for hearing 
appeals against billeting, in order to settle disputes. Sub-letting, 
whether of furnished or unfurnished Icttings, should not, it 
is said, be permitted without the prior written consent of the 
local authority. The owner should also be entitled to consider 
whether permission to sub-let should be given, and to know what 
rent is being charged. Sub-tenants should have the same 
security as tenants, subject to a right of appeal to the rent tribunal, 
and thence to court it the tenant wants possession. The term 
‘“* furnished,” it is proposed, should be defined in detail so as to 








cover the minimum items of furniture and equipment essential 
for the use of sub-tenants. Disputes should be settled by the 
rent tribunal, and the word ‘‘ excessive’? should be substituted 
for ‘‘ extortionate.’’ The charge for furniture in a furnished 
rent should generally be in the proportion of two to one to the 
charge for accommodation. The memorandum represents the 
results of much careful thinking, and its highly practical proposals 
will be approved by many who have experience of the actual 
problems. 


The Property Owners. 

THE National Federation of Property Owners, which represents 
over 350 affiliated property owners’ associations and _ property- 
owning corporations, trusts and companies throughout the 
country, have submitted to the committee on Rent Restrictions 
two memoranda in which they draw attention to anomalies under 
the Rent Acts. The Association proposes that the standard 
rent of all dwelling-houses, other than those controlled by the 
Act of 1920, should be the rent at which they were let at the time 
of the last quinquennial valuation (1935 in London and 1933 in 
the provinces) or the rent at which they were first let after that 
date. An increase of 25 per cent. should be made, they say, 
in the present net rent of all dwelling-houses still controlled 
by the Increase of Rent and Mortgage Interest (Restrictions) 


Act, 1920, and this increased rent should be the new 
standard rent. There should be a permitted increase of at 
least 10 per cent. on the net rents of properties controlled 


for the first time by the Rent Act of 1939. It is also suggested 
that a permitted increase in the standard rent of flats let at an 
inclusive rental equal to the increased cost of all services and 
attendance should, in fact, be included in the rent. No sub-letting 
by a tenant or taking in of lodgers, other than members of the 
tenant’s family, should be recognised unless the tenant has received 
permission so to sub-let or take in lodgers, in writing from the 
owner or agent of the property. If, it is said, permission to sub- 
let is given, the landlord should have the right to increase the 
rent by 10 per cent. of the net rent of the whole house. Owners 
should be given the right, whatever the rent, at any time to 
give notice to the tenant and the local authority that from the 
time when the existing rating period expires, all future rates 
will be payable by the tenant. Private owners should have 
similar powers in every respect to those enjoyed by local authorities 
in the recovery of possession. These memoranda give clear 
expression to the average property owner’s point of view. 
Whether that is necessarily the same as the public interest will 
have to be decided by the Committee. 


Recent Decisions. 

In Wade v. Marshall, on 8th May (The Times, 9th May), the 
Divisional Court (The Lorp CHIEF JUSTICE, HUMPHREYS and 
CrRooM-JOHNSON, JJ.) held that it was not a breach of the 
Consumer Rationing Order, 1941, para. 9 (1), to deposit a book 
of clothing coupons with a café proprietor as security for a loan 
of £2, as this was not a “ transfer,’ but a ‘‘ deposit ’”’ within the 
paragraph. 

In R. v. J. C. R. Haulage, Ltd., on 10th May (The Times, 
llth May), the Divisional Court (HUMPHREYS, CROOM-JOHNSON 
and STABLE, JJ.) held that a limited company could be properly 
indicted of conspiracy to defraud, because the acts of the 
company from the necessity of the case must be performed by 
human agency, and in certain circumstances those acts became 
the acts of the company. 

In R. v. Huntbach, on 11th May (The Times, 12th May). the 
Divisional Court (The Lorp CHreFr JUSTICE, CROOM-JOHNSON 
and CassELs, JJ.) granted a certiorari to call up and quash a 
coroner’s inquisition on the ground that there was no sufficient 
evidence to support a verdict of suicide. The law will always 
presume against a finding of suicide unless there is clear evidence 
to support it (Southall v. Cheshire County Mews, 5 B.W.C.C, 251; 
R. v. Divine |1930] 2 K.B. 29, at p. 37). 

In Greenfield vy. London and North Eastern Railway Company, 
on 11th May (The Times, 12th May), CHARLEs, J., held that 
where an engine driver was killed owing to the negligence of the 
defendants in not providing a safe system of working, as a result 
of which the deceased drove his engine into a bomb crater at 
night, the injuries suffered by the deceased were war injuries 
actually cansed through the dropping of the bomb, which was 
the predominant, effective or proximate cause of the accident 
(s. 8 of the Personal Injuries (Emergency Provisions) Act, 195), 
and that therefore under s. 3 (1) of that Act no damages or 
compensation were payable by the defendants. 

In Lewis and Others v. Walker, on 12th May (The Times, 
13th May), the Court of Appeal (ScoTrr, GODDARD and DU PARCQ, 
L.JJ.), upheld a decision of the Divisional Court quashing 4 
district auditor’s surcharges and disallowances of remuneration 
to non-manual employees of a city council in respect of ‘‘children’s 
allowances,’’ because the district auditor could only disallow 
wages on the ground of unreasonableness of amount, and he 
could not inquire into the motive of the corporation which 
induced them to agree to the particular amount charged to 
wages. 
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A Conveyancer’s Diary. 
Date of Valuation for Hotchpot. 


By an oversight I have so far omitted to call special attention to | 


the decision of Simonds, J., in Re Hillas-Drake, at present reported 
at {| 1944] W.N. 81 (ante, p. 103). Advances had been made by the 
testator in his lifetime to certain of his children who were also 
beneficiaries under his will. The court was asked to say on 
what date the distributable assets of the estate ought to be 
valued for the purpose of the clause in the testator’s will under 
which the advances were to a brought into hotchpot. In a 
reserved judgment, Simonds, J., held that the date was that of 
distribution and not that of the testator’s death. In doing so, 
he necessarily disagreed with two recent decisions, Re Gunther 
[1939] Ch. 985, and Re Oram [1940] Ch. 1001. There is little 
that can be said until the full report is available, but in the 
meantime the greatest caution is obviously necessary in any 
case where a substantial difference would be found between 
the effects of using the two methods. 


Trustees’ Powers to Settle Difficulties. 


One often has to consider how far the general law allows 
trustees to settle difficulties which arise in the conduct of their 
trust ; a connected point is how far such powers as the general 
law confers can be effectively extended by the trust instrument. 
At the present date, the position is largely governed by statute. 
Looked at purely from the point of view of the trustee, one 
weighty consideration is whether, if he goes ahead and if what 
he does is a breach of trust, he will be able to obtain relief, wholly 
or in part, from personal liability under Trustee Act, s. 61, on 
the ground that he ‘ ‘ acted honestly and reasonably and ought 
fairly to be excused.’ 

Short of that, however, he is mainly concerned with Trustee 
Act, s. 15, which is as follows: ‘‘ A personal representative, or 
two or more trustees acting together, or, subject to the restrictions 
imposed in regard to receipts by a sole trustee not being a trust 
corporation, a sole acting trustee where, by the instrument, 
if any, creating the trust, or by statute, a sole trustee is authorised 
to execute the trusts and powers reposed in him, may, if and 
as he or they think fit— 

(a) accept any property, real or personal, before the time 
at which it is made transferable or payable ; or 
(b) sever and apportion any blended trust funds or property ; 
or 
(ec) pay or allow any debt or claim on any evidence that 
he or they think sufficient ; or 
(d) accept any composition or any security, real or personal, 
for any debt or for any property, real or personal, claimed ; or 
(e) allow any time of payment of any debt ; or 
(f) compromise, compound, abandon, submit to arbitration, 
or otherwise settle any debt, account, claim, or thing whatever 
relating to the testator’s or intestate’s estate or to the trust ; 
and for any of those purposes may enter into, give, execute, and 
do such agreements, releases, and other things as to him or them 
seem expedient, without being responsible for any loss occasioned 
by any act or thing so done by him or them in good faith.’’ 

This section follows, but revises, s. 21 of the Trustee Act, 1893, 
about the scope of which there had been some controversy. T he 
present section appears to cover two quite distinct points. It 
undoubtedly confers on trustees a power effectively to do any of 
the things enumerated: thus, in favour of third parties, the 
trustee is able to act for the trust without the third party being 
in danger of the act being upset as being outside the powers 
of the trustee. But the concluding clause appears also to 
protect the trustee against the beneficiaries if he acts in good 
faith in exercising these powers. That is, of course, quite 
another matter, especially as the standard of good faith seems 
not to necessitate the exercise of any but elementary judgment 
or prudence. However, as a mere matter of construction, there 
seems no doubt that such is the effect. There is an extraordinary 
dearth of reported authority on s. 15, and it thus seems to be a 
fair inference that since 1925 few cases have arisen in practice 
where a beneficiary has thought it worth while to challenge an 
exercise of those powers. On this footing, I have felt that trustees 

an be advised quite freely to act under this section ; of course, 
if the matter at stake is really large, or if one has any feeling of 
doubt about it, one should advise the trustees to seek the 
directions of the court instead of merely acting under s. 15. 
It does seem reasonably clear, however, that the section, on its 
true construction, deals only with issues as between the trust or 
estate and outside parties, or, in the case of para. (b), between 
two trusts, where the testator was trustee of both. The section 
does not seem likely to mean that the trustee can enter into 
effective rearrangements within the trust, except with the 
court’s sanction or the consent of the beneficiaries, all being 
sui juris. 

It thus seems odd to find, as one sometimes does, that a 
settlement or will confers powers in relation to activities of the 
kind authorised by s. 15 in close collocation with the grant of 
power for doing acts internal to the trust. Thus, the twenty- 
third edition of ‘‘ Prideaux ”’ has a form (vol. III, p. 767), which 
provides: ‘‘ My trustees may in relation to the trusts hereof 
(subject to their right to refer any question to the court) decide 





| 





what represents income and what represents capital, and may at 
their discretion, without being liable to account for the exercise 
of such discretion, exercise the powers conferred by s. 15 of the 
Trustee Act, 1925.” A note is attached saying: ‘‘ The powers 
to compromise, etc., have been so much restricted by decisions 
before 1926 that it is sometimes safer to make them exercisable 
free from liability to account.” 

Now, with very great respect, I should hesitate long before 
incorporating this form in a draft. Little can usefully be said 
in 1944 as to the rules for compromises before 1926. There is 
some reason to think that the note cited above is too sweeping ; 
for instance, I should scarcely call the decision in Re Houghton 
[1904] 1 Ch. 622, restrictive, it having been there held that an 
executor could validly and properly settle a claim made adversely 
to the estate by his co-executrix. Again, Sneath v. Valley Gold 
[td. [1893] 1 Ch. 477 laid down that a power to compromise 
did not only arise where litigation was threatened or pending, 
but also where there was ‘“‘ a difficulty which cannot be got over 
without some arrangement ”’ (p. 494). Be that as it may, the 
powers under s. 15, coupled as they are by the protection now 
given to acts done in good faith, seem adequate for any contin- 
gency. There really is no good reason to exempt the trustees 
from liability for such of their acts as are not done in good faith. 
The earlier part of the form purports to empower the trustees 
to decide what is capital and what is income ; that is, to decide 
an important question arising between tenant for life and 
remainderman. It is true that this part of the clause is expressed 
to be subject to the trustees’ ‘‘ right to refer any question to the 
court’; that being so, what is left 2? Conversely, if it were 
not made subject to that “ right,’ would the decisions so made 
bind the parties ? I think not; I have not been able to find a 
“ase where a clause of this kind has been considered by the 
court, but I do not think it at all likely that the court would 
uphold a provision which left it to trustees to decide doubtful 
questions of law; for the question between capital and income 
is a matter of law. In simple cases where there is no serious 
dispute, the trustees can, no doubt, give a ruling that will be 
aecepted by all parties who are sui juris. But that is not what 
this clause envisages. In my view it is normally not expedient 
to include such a clause in a draft ; it appears to offer the trustees 
undue latitude as to their arrangements for compromises, and 
at the same time it suggests to the trustees and beneficiaries that 
the trustees can settle questions of law without any party, except 
the trustees, having recourse to the courts. 








Landlord and Tenant Notebook. 


Annoyance. 

DRAFTSMEN called upon to phrase tenants’ covenants designed 
to prevent landlords from losing other tenants, and demised 
properties from depreciating, by reason of unneighbourly conduct, 
have, especially since Harrison v. Good (1871), L.R. LL Bq. 358 
was decided, been careful to mention more than ‘ nuisance.” 
For in that case Bacon, V.-C., held that the scope of that 
expression was limited to what would be actionable apart from 
covenant. This does not imply, of course, that a landlord would 
have no cause of action on a covenant if he himself suffered no 
direct discomfort from the nuisance ; for the reasons indicated, 
he would have a financial interest in its observance, and could 
proceed if those immediately affected were apathetic. ie 
though the correctness of the judgment has been questioned, 

is advisable, in order that the object may be achieved, to sfipul: on 


for further abstentions. This is recognised by para. (b) of 
Sched. I to the Rent, etc., Restrictions ‘(Ame ndment) Act, 1938 
(Possession without proof of alternative accommodation) : ‘* the 


tenant or any person residing or lodging with him or being his 
sub-tenant has been guilty of conduct which is a nuisance or 
annoyance to adjoining occupiers .. .” 

Experience has shown that this is usually a difficult ground to 
get home on, the difficulty being that of presenting an accurate 
but vivid picture of a state of affairs without exaggeration. 
And appeals are particularly likely to be defeated by the 
argument that the finding was one of fact. Nevertheless, there 
are (outside the Rent Acts) reported cases which show that there 
is an admixture of law in these questions. Thus a number of 
principles can be based upon the judgments delivered in T'od- 
Heatly v. Benham (1888), 40 Ch. D. 80 (C.A.), in which the 
opening of a throat, ear and nose hospital, with an out-patients’ 
department, was held to infringe a covenant not to do any act 
which “ shall or may be or grow to the annoyance, nuisance, 
grievance or damage ‘of the lessor . . . or the inhabitants of the 
neighbouring or adjoining houses,” the covenant being contained 
in a building lease, and the plaintiffs included a well-known 
firm of photographers who had an establishment next door. 
Fi rst, on the general question ‘“‘ what is the meaning of 

‘ annoyance ’”’ we have the following statements. Cotton, L.J.: 
“It has been pressed upon us that we cannot say that it [the 
legal meaning] was that which was an annoyance to reasonable 
people, because the judges, in speaking of what would be an 
annoyance to reasonable people, are only speaking of what they 
themselves would really think would be an annoyance 


They must not take that to be an annoyance which could be 





176 


May 20, 1944 





only so to some sensitive persons . . They must decide on 
what, in their opinion and the evidence before them, would be an 
annoyance to reasonable, sensible people . .. an act which is 
an interference with the pleasurable enjoyment of a house is an 
annoyance.” Also: ‘‘a reasonable apprehension of nuisance 


is a matter which will produce such interference with the | 


reasonable and pleasurable enjoyment of the adjoining houses as 
to come within the words ‘ annoyance or grievance’ ; not that 
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any particular person is annoyed or aggrieved, but that there is | 


annoyance or grievance to persons who entertain reasonable 
views.” In Lindley, L.J.’s judgment we find: ‘* The meaning 
is that which annoys, that which raises objections and 
unpleasant feelings.”” In that of Bowen, L.J.: “ If you find a 
thing which reasonably troubles the mind and pleasure, not of a 
fanciful person or of a skilled person who knows the truth, but 
of the ordinary sensible English inhabitant of a house—if you 
lind that there is anything which disturbs his reasonable peace 
of mind, that seems to me to be an annoyance, although it may 
not appear to amount to physical detriment to comfort.” 
Secondly, and by way of corollary to the above, it was held 
that: pecuniary Joss need not be proved. ‘‘ Many things may 
be, within the meaning of this clause, an annoyance or grievance 
. although no pecuniary loss can be shown as resulting from 
the acts complained of,’ said Cotton, L.J. ‘‘ I cannot at all 
agree that . the covenant is only against such acts as would 
produce pecuniary damage,” occurs in Lindley, L.J.’s judgment. 
Thirdly, on the question whether the covenant operated though 
the lessor’s property was not itself affected, Cotton, L.J., said : 


* The lessor has put in a covenant in order to protect his building | 


estate. Now it must be obvious that if anything is done which 
will interfere with or be a grievance to the inhabitants of the 
adjoining houses so as to depreciate the property and cause it to 
be let to and oceupied by an inferior set of tenants, or if the 
adjoining houses remain unoccupied, or are in any way affected 
by the grievance or annoyance, these are matters which will 
react upon the lessor’s property .. .” 

These principles have been applied in most of the later cases. 
In Wood v. Cooper {1894] 3 Ch. 148, the defendant, having 
erected a large trellis-work screen on a boundary wall with 
the object of preventing his neighbour from overlooking him, 
found that he had infringed a covenant with their common 
landlords not to do anything that might be an annoyance to any 
tenant of the lessor parties ; it interfered, said Romer, J., with 
the pleasurable enjoyment of the other house, it raised an 
objection in the minds of reasonable men. But in Our Boys’ 
Clothing Co., Idd. vy. Holborn Viaduct Land Co., Ltd. (1896), 
12 TLR. 344, the same judge held that a large advertisement, 
announcing ‘‘an eccentric and startling stocktaking sale for 
fourteen days,” spread across the front of a shop, would not 
annoy reasonable sensible people in a purely business neighbour- 
hood. (The learned judge characterised the advertisement as 
“attractive,” but I think this must be taken in the more literal 
though he discounted as exaggerated the testimony of 
witnesses who had described it not only as big and obtrusive 
but ugly and vulgar.) A little later, in Seward v. Paterson (1896), 
12 'T.1..R. 525, the intentions of the defendant to launch a boxing 
club above the old ‘‘ Swan and Sugar Loaf’’ in Fetter Lane, 
V.C.4, were frustrated when the landlord of the building sued 
upon a covenant against annoyance, North, J., being much 
influenced by the defendant’s own evidence that he considered 
police assistance at meetings necessary. Gresham Life Assurance 
Co., Ltd. v. Ranger (1899), 15 T.L.R. 454 (C.A.), was a peculiar 
the defendant sold imitation jewellery in his shop which 
he held of the plaintiffs under a lease containing this type of 
covenant, the lease also providing for his use of a sun blind on 
part of his premises; neighbouring tenants objected when he 
used this blind in order artificially to darken his window and 
heighten the effect obtained by then illuminating it by equally 
artificial (but more) light; the court, including Lindley, L.J., 
could not see that this constituted annoyance. But in Heard v. 
Stuart (1907), 24 T.L.R. 104, a bill-posting station on the side of 
a house adjoining a churchyard was held, by Joyce, J., to be an 
annoyance to the vicar and congregation who objected to seeing 
:dvertisements of alcoholic beverages when leaving church. 

None of these cases resembles superficially, at all events, the 
ordinary case which one finds in a claim for possession based on 
the Rent, ete., Restrictions (Amendment) Act, 1933, to which I 
referred in my opening paragraph; but I think the statements 
made in Tod-Heatly v. Benham do provide authority much 
necded on such occasions ; authority that it is not essential to 
prove physical disturbance affecting the senses, and if wzsthetic 
sensibilities are immaterial, such a complaint that the defendant’s 
little girl (being a person residing with the tenant) sticks her 
tongue out at an adjoining occupier may come within the purview 
of the Schedule. If such conduct cannot be said to be 
* interference with the pleasurable enjoyment ” of the neighbour's 
house or flat, it can be said to ‘* trouble his mind and pleasure ”’ 
or to “disturb his reasonable peace of mind”; and it is 
pertinent to add that in the course of the argument in T'od- 
Heatly v. Benham, Cotton, L.J., put a question to the defendant’s 
counsel commencing with ‘‘ suppose the annoyance to be a 
matter of sentiment,” which the latter must be taken to have 
failed (having regard to the judgments) satisfactorily to answer. 
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To-day and Yesterday. 


LEGAL CALENDAR. 

May 15,—John Chesshyre was born in 1662. He went to the 
Bar and in 1705 was raised to the dignity of Serjeant-at-Law 
along with fifteen others. ‘* Armis legibus”’ was the motto they 
took for their rings. In 1711 he became King’s Serjeant and in 
1727 King’s Prime Serjeant. His fee-book and his accounts of 
expenditure are both minute and interesting. They show that 
from 1719 to 1725 he made an average of £3,241 a year. In 
1725 he noted: * This Michaelmas Term I reduced my business 
and ceased to go into other courts, as formerly, and confined my 
attention on the business of ye Court of Common _ Pleas, 
contenting to amuse myselfe with lesser business and smaller 
gayne, being in November, 1725, of the age of 63.’’ In the next 
six years he made an average of £1,320 a year and in 1732 he 
retired. He died on the 15th May, 1738, and on his momument 
in Runcorn Parish Church are the lines :-— 

** A wit’s a feather and a chief’s a rod ; 
An honest man’s the noblest work of God.” 

May 16.—On the 16th May, 1685, Sir George Jeffreys, C.J., 
was raised to the peerage with the title of Baron Jeffreys of 
Wem, a Shropshire manor which he had purchased in the 
previous December. John Churchill, later to become the great 
Duke of Marlborough, entered the House of Lords at the same 
time. Jeffreys was the first Chief Justice in office to be so 
honoured, but, as one of his critics observed, he “‘ affected to be 
an original in everything.”’ The patent of creation limited the 
peerage first to his heirs by his second wife and then to his heirs 
generally, but it was his only surviving son by his first wife who 
succeeded him. 

May 17.—On the 17th May, 1823, a country woman with her 
market basket on her arm was gazing into the window of a 
draper’s shop in York. Her husband, coming up behind her, 
and seeing her completely absorbed, picked her handkerchief 
out of her basket as a practical joke and slipped away. A 
passing gentleman taking him for a thief reported him to a 
constable and he was arrested on the spot and taken before a 
magistrate. Meanwhile his unsuspecting wife was informed of 
her loss and brought along to identify her property. On seeing 
the alleged pickpocket she exclaimed with astonishment: ** Oh 
lawks ! gentlemen, it’s mah husband !’’ Everyone burst out 
laughing and the charge was dismissed. 

May 18.—Patrick Carroll was an Irishman, a private in the 
Marines, stationed at Woolwich, and started paying his 
attentions to Mrs. Browning who kept the ‘ Britannia ”’ public- 
house there, repeatedly proposing marriage. At first she seemed 
favourably inclined, but he misbehaved himself several times 
when in drink, and in the end she refused to listen to him any 
more. One Sunday she had a tea party to which she had not 
invited him and he arrived and made a scene. Next morning 
he came again, demanded a few words with her in private, and, 
when this was refused, entered the bar, struck her several times 
and finally stabbed her with his bayonet. At the Central 
Criminal Court he was convicted of murder and on the 18th May, 
1835, he was hanged. 

May 19.—In 1767 Mary Bowes, only daughter and heiress of 
Mr. George Bowes, of Streatlam Castle, in the County of Durham, 
married the ninth Earl of Strathmore. In March, 1776, he died, 
and in January, 1777, she married Mr. Andrew Stoney, who, by 
royal licence, assumed her name of Bowes. The union turned 
out badly and they separated. Then, in November, 1786, he 
had her kidnapped in Oxford Street. Her coach was seized and 
driven northward out of London to the foot of Highgate Hill, 
where her husband was waiting. After a long, rough journey to 
Streatlam Castle, he tried to force her at the pistol point to agree 
to live as his wife again. Blows and threats failed, and just 
before the officers of the law caught up with him, he carried her 
off on horseback over the snow-covered moors. Finally, some 
labourers cornered him and rescued the lady. In June, 1757, 
he and his confederates were sentenced to be fined and imprisoned. 
The Countess also brought proceedings against him to recover 
estates worth £12,000 a year, which she had secured to herself 
by a private deed executed before her marriage. On the 19th May, 
1788, Lord Loughborough sat with a special jury to decide whether 
another deed of May, 1777, revoking it, was obtained by the 
influence of terror arising from cruelty and violence. The jury, 
without withdrawing, found in fayour of the lady and the whole 
court expressed the highest satisfaction. In March, 1789, she 
was granted a separation. 

May 20.-——In his ‘‘ Memorials,’ Henry Cockburn wrote : ‘As 
I was going along Maitland Street on the evening of the 20th May, 
1811, lL met Sir Harry Moncrieff, who asked me with great agitation 
if I had heard what had happened ? He then told me that 
President Blair was dead. He had been in court that day, 
apparently in good health, and had gone to take his usual walk 
from his house in George Square round by Bruntsfield Links and 
the Grange, where his solitary figure had long been a known and 
respected object, when he was struck with sudden illness, staggered 
home, and died. It overwhelmed us all. Party made no division 
about Blair. All pleasure and all business were suspended. 1 
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saw Hermand that night. He despised Blair’s abstinence from 
the pollution of small politics and did not know that he could 
love a man who neither cared for claret nor for whist; but, 
at near seventy years of age, he was crying like a child.” 


May 21.—Next day, the 21st May, “ the court was silent and 
adjourned. The Faculty of Advocates, hastily called together, 


resolved to attend him to the grave. Henry Erskine tried to 
say something, and because he could only try it, it was as good a 
speech as he ever made. The emotion, and the few and broken 
sentences made this artless tribute by the greatest surviving 
member of the profession to the greatest dead one striking and 
beautiful.” Blair had been Lord President only since 1808, and 
the effect produced by his death was a striking tribute to his 
high judicial qualities, his humanity and his innate love of justice. 
SERJEANT OR SERGEANT ? 

There has been a correspondence in the Sunday Times as to the 
spelling of “ sergeant ” or “ serjeant,’”’ and one letter suggested 
that the former indicated the military rank and the latter the 
legal. The Oxford English Dictionary supports the distinction. 
In the spoken word, however, there is no inflection to mark the 
difference of meaning, and while yet the serjeants flourished 
there was apt to be confusion as to their status. Thus, the 
famous Serjeant Ballantine notes: ‘ The term is one that with 
the general public is surrounded with a sort of mysterious haze. 
Everyone knows what a sergeant is in the body militant and a 
sergeant of police is viewed by the masses with mingled feelings 
of terror and respect. We all know that the one is dressed in 
red and the other in blue. But what is a serjeant-at-law ?”’ 
He tells a story of how once, while he was appearing as counsel 
before a court martial at Aldershot, he was hospitably invited 
to dinner at the mess, but when he announced his name and title, 
the orderly scornfully informed him that this was the officers’ 
mess. Another tale concerns Serjeant Goold who, while on circuit 
at Limerick, was once invited to dine with a friend outside the 
city. On his way back he was challenged by a military patrol 
and, when he announced himself the N.C.O. in command, 
triumphantly demanded : ‘‘ Well now, if you be Sergeant Goold, 
produce your furlough.’’ Only the arrival of an officer of the 
garrison saved him from being taken to the guard-room. 











Our County Court Letter. 


The Impounding of Cattle. 

In Brindley v. Bilston Corporation, at Wolverhampton County 
Court, the claim was for £47 17s. 4d., as damages for detention of 
goods, viz., eight cows. The plaintiff was a farmer, and his case 
was that his cattle had strayed, and were impounded by the 
defendants. Their usual charge for depounding was 5s. per 
beast, but on the 27th September, 1942, they had charged £1 per 
beast, i.e., £8 in all. Under the Impounding of Distress Act, 
1554 (1 & 2 Philip and Mary, ec. 12), s. 2, it was illegal to take 
“above the sum of fourpence for any one whole distress.”’ The 
maximum poundage for eight cows at 4d. each was, therefore, 
2s. Sd., and there had been an overcharge of £7 17s. 4d. The 
above section also prescribed a penalty of £5 *‘ to be paid to the 
party grieved, over and beside such money as shall be taken 
above the sum of 4d.”". The plaintiff therefore claimed £45, viz., 
£5 per head for eight cows, for breach of statutory duty to 
depound the cows on payment of 4d. per head. The evidence 
was that the impounding was done by the Staffordshire County 
Constabulary, who policed the Borough of Bilston. On being 
asked for his authority, the chief constable had stated that the 
impounding was in pursuance of the Highway Act, 1864, s. 25. 
As regards the charge for depounding, the plaintiff was referred 
to the defendants, as it was not a police matter. The defence 
was that the plaintiff’s expense had been incurred by reason of his 
own negligence and/or breach of statutory duty in permitting 
his cattle to stray. He was also not a ‘ party grieved ”’ under 
the statute of Philip and Mary. An amended defence contended 
that the impounding was in pursuance of the Town Police Clauses 
Act, 1847, s. 24, which provided that cattle might be ‘‘ impounded 
by any constable . . . and detained until the owner thereof pay 
to the authority a penalty not exceeding 40s., besides the reason- 
able expenses of impounding and keeping such cattle.’ The 
defendants were therefore well within their rights in charging 
only £1 per head, in accordance with a resolution of their finance 
committee. Under the last-named section, the police might 
have been authorised to charge 40s. per head as a maximum. 
No cause of action arose under the statute of Philip and Mary, 
which only applied to cattle impounded damage fesant, i.e., 
not to cattle straying on the highway. It was pointed out, for 
the plaintiff, that the last-named section referred to ‘ cattle ” 
in the plural. The maximum of 40s. was the amount chargeable 
for a herd, viz., whether two, twenty or 200. If the section had 
been intended to authorise a maximum charge of 40s. per head, 
it would have been worded in the singular number, like the 
Highway Act, 1864, s. 25, viz.: ‘If any horse, mare . 

cow . . .or swine is at any time found straying . . . the owner 
... Shall for every animal... be liable to a penalty not 
exceeding 5s. to be recovered in asummary manner . . . provided 
always that no owner of any such animal shall in any case pay 
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more than the sum of 30s. to be recovered as aforesaid.’’ The 
penalties under this section were only recoverable as fines before 
the magistrates. Unlike the statute of Philip and Mary, or the 
Town Police Clauses Act, it created no self-remedy in the pound- 
keeper. His Honour Judge Caporn held that the statute of Philip 
and Mary only applied to cattle impounded damage feasant. 
A separate code, viz., the Highway Act and the Town Police 
Clauses Act, applied to the impounding of cattle straying on the 
highway. The penalty of £5 per head, viz., £45 in all, was there- 
fore not recoverable under the statute of Philip and Mary. The 
limit of dd. per distress, imposed by the latter statute was also 
inapplicable. The relevant section was s. 24 of the Town Police 
Clauses Act, 1847. This had to be construed against, and not 
in favour of the defendants, who were empowered to fix their 
own penalty—without obtaining an order from the magistrates. 
The maximum of 40s., prescribed by s. 24 of the Act of 1847, 
was demandable for the whole herd, irrespective of number, 
as the reference was to ‘“ cattle”? in the plural. There had, 
therefore, been an overcharge of £6, and judgment was given for 
the plaintiff for that amount, with costs on Scale B. 
Decisions under the Workmen’s Compensation Acts. 
Injury to Eye. 

In Willoughby v. Goble, at Oxford County Court, an award was 
claimed on the ground of total incapacity. The applicant 
was a timber sawyer in the employ of the respondent, who was 
a timber merchant. On the 18th October, 1943, the applicant 
had been splitting timber with a sledge hammer and a steel 
wedge. A piece of wood entered his right eye, which was 
subsequently removed at hospital. There were seven other 
wedges and three hammers available, but the best) hammer 
had been used. There was no prohibition against the use of 
a wedge. The respondent’s case was that the applicant had 
been warned against using the wedge. The other wedges were 
all usable, but the best wedge had been hidden by the respondent. 
Nevertheless, the applicant had found that wedge and had used 
it in breach of instructions. His Honour Judge Donald Hurst 
held that there had been no disobedience of orders. Nevertheless, 
in view of his unskilled occupation, the applicant was not seriously 
and permanently disabled. On the basis of pre-accident wages 
of 48s. per week, an award was made as for total incapacity to 
the 29th February, 1944, with costs on scale B. 








Points in Practice. 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
answered, without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies given or for any 
steps taken in consequence thereof. All questions must be typewritten (in duplicate), 
addressed to the Editorial Department, 29-31, Breams Buildings, E.C.4, and contain the 
name and address of the subscriber, and a stamped addressed envelope. 

Will— Devise to an Infant——-Sale. 

Q@. A and B as executors of C have contracted to sell a freehold 
house to D. On investigating the title, we find that this freehold 
house was given by © by his will unto his grandson E, who is 
now thirteen years of age. We are acting for the executors, the 
proposed purchaser, and the latter’s mortgdgee. What steps 
can be taken to prevent EK, when he comes of age, requiring the 
house to be transferred to him ? 

A. Advantage might be taken of the procedure of S.L.A., 
1925, s. 26. The land is settled (S.L.A., 1925, s. 1 (1) (ii) (d)). 
We assume that no trustees for the purposes of the S.L.A., 1925, 
are appointed by the will, and that accordingly under S.L.A., 
1925, s. 30 (3), A and B are the trustees for the purposes of that 
Act. A and B should execute a vesting assent in their own 
favour as statutory owners and then sell under the statutory 
powers of the S.L.A., 1925. For a precedent of the form of 
conveyance, see Rose’s ‘ Conveyancing Precedents,” 8rd ed., 
Precedent LII, at p. 231. We take it that a sale by A and B as 
personal representatives would not be in due course of adminis- 
tration, and that anxiety is felt as to the title of D if he takes a 
conveyance from them as personal representatives. 


Property bought by Husband and Wife conveyed by mistake 
to Husband. 

Q@. A recently entered into a contract for the purchase on 
behalf of himself and his wife of freehold premises for £1,750. 
Through an unfortunate oversight the conveyance was made out 
in A’s name only and the purchase has been completed. To put 
matters right it is suggested that A should execute a declaration 
of trust stamped 10s. setting out the facts and declaring that he 
holds the property in trust for himself and his wife as joint 
tenants (they having contributed the purchase-money in equal 
shares) and that they shall hold the property upon trust for sale, 
with the usual clause empowering them to deal with the same 
as if they were absolute owners. Will this be effectual or, if not, 
what other steps should be taken ? 

A. The proposed declaration of trust would not, of course, 
pass any estate to the wife and A could not sell the property 
without appointing another trustee. There appears to be no 
reason why the proposed deed should not take a form of a 
conveyance by A. to himself and his wife as joint tenants. It 
should state whether the equitable interest, that is the proceeds 
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of sale and rents and profits until the sale, are to be held in trust 
for them as tenants in common or as joint tenants. It is 
suggested that the stamp should be adjudicated, though we see 
no reason why a stamp of 10s. should not be sufficient. 





War-damaged and destroyed Churches: 

SCHEME FOR REBUILDING AND REPAIR. 
NEARLY 14,000 churches, monasteries, convents and other 
ecclesiastical buildings have suffered varying degrees of damage 
in enemy raids on Great Britain and Northern Ireland. The 
working out of a scheme which would present an equitable 
adjustment of a considerable problem has involved a long series 
of consultations between the War Damage Commission and a 
committee, presided over by the Bishop of London, representing 
the Christian Churches. 

Agreement upon procedure has now been reached on terms 
which are set out in an exchange of letters between the Commission 
and the Christian Churches Committee. They will provide a 
basis upon which denominational authorities will be able to 
make plans and submit proposals to the Commission in respect 
of their particular churches. ‘‘ Church ”’ is defined as including 
not only the church or chapel proper, but also those ecclesiastical 
buildings which are either— 

(1) buildings which are under the same roof as the church 
or chapel, are structurally one with it, and form with it in 
effect a single building of which they are a subsidiary part, 
as distinct from buildings of which a church or chapel forms a 
subsidiary part ; or 

(2) buildings (not houses of residence or non-provided 
schools) essential to the church or chapel for the purpose of its 
religious work and which form with the church or chapel a 
compact group of buildings making a single unit for that 
purpose where their sites are not separated by non-ecclesiastical 
properties or by a public street. 

It is accepted that any ecclesiastical building other than a 
church as above defined shall receive the same treatment as secular 
properties of corresponding type, and that non-provided schools 
should be treated in the same way as provided schools. 

The basis sought in the negotiations between Commission 
and Committee was one which would provide the churches 
with war damage payments approximately equivalent in total 
to that which they would have received had the payments been 
assessed on the normal basis, but which would spread the amount 
available more equally and so enable the repair or rebuilding 
to a reasonable standard of each damaged church. Tests based 
on market value have been disregarded on the ground that 
the market value of a church is too hypothetical to be capable 
of precise ascertainment. It is agreed, therefore, that in place 
of the cost of works or value payment which would have been 
appropriate in any ordinary case there shall be awarded a ‘“‘ church 
payment,” to be assessed as the smaller of the two following 
amounts :— 





(1) The reasonable cost of “ plain repair’? of the war 
damage. 

(2) The reasonable net cost of building a ‘ plain substitute 
church.” 


“Plain” is to be interpreted as implying that unnecessary 
ornamentation has been omitted and allowance made for undue 
size and serious structural defects in the old building, and “ plain 
substitute’? church as the sort of building in type and size 
which might be reasonably erected on the site of the damaged 
building by the denomination if it were paying the bill from its 
own funds and were neither financially embarrassed nor unduly 
rich. The type of church erected in recent years for the use 
of new housing areas will not,it is agreed, necessarily be the 
appropriate measuring rod, for the situation, character, and 
tradition of the damaged building will have to be taken into 
account. ‘“‘ There will,” it is added, ** be certain exceptional 
cases requiring individual consideration, such as the case where 
the war damaged building was, and notwithstanding the war 


damage remains, for architectural, historic or other reasons of: 


special importance. In such a case it may be in the public 
interest to secure exact reinstatement.’’ Apart from such special 
cases the following general rules will apply :— 

Wherever appropriate the aim should be the replacement 
in the former materials (for example, stone for stone and 
brick for brick). In particular, where in urban areas the 
church stood in a prominent position, and in rural districts 
formed an integral feature of the landscape, reconstruction 
should be in appropriate materials and style to suit its situation. 
A former tower or spire should be replaced (except where 
harmony of design may permit substitution of a tower for a 
spire) although the dimensions of the new tower or spire 
would be smaller if the new building were itself smaller than 
the old. 

Roof covering should be of as lasting materials as formerly 
and a pitched roof should not necessarily be replaced by a 
flat roof; the situation and design of the building should be 
the determining factors. 

Churches of recent and not over-elaborate 
might generally be replaced by similar buildings. 


construction 


| 





In cases of plain repair, the general formula should be that 
‘patching involves matching.’”’ Architectural features of 
the undamaged portions should be taken into account and the 
new plain work harmonise with the old, so that if, for instance, 
the four walls alone remain, the plain repair would be such 
as to fit in with those walls. Thus repair of modern style 
would be made only where it would not be out of harmony. 
Stained glass windows, it is agreed, are to be treated separately, 

Where the east or other principal window was in stained glass, 
it is proposed that it should, if desired, be replaced in stained 
glass, and that where a church had a number of such windows 
a reasonable measure of replacement in proportion to the loss 
should be provided. Windows erected privately as memorials 
are not to be replaced at the Commission’s cost merely because 
they are memorial windows. 

In order to arrive at the amount of the “ church payment” 
costs are to be assessed on prices ruling at the date when work 
is done. Regard will be paid to such factors as obsolescence, 
redundancy and structural defects in a building which is being 
replaced. But, bearing in mind that the payment may represent 
the cost of a smaller or plainer new building, it is agreed that 
while deductions in respect of these three factors should be 
taken into full consideration where the new church is to be of the 
same size as the former, it will be proper to set them off as far 
as possible against any saving accruing from the fact that the 
new building is to be smaller than the old. Nor will deductions 
be made in respect of these items so far as they relate to a feature 
of the old building not to be repeated in the new. 

A damaged church structure, unless it is not required at all, 
will either be reinstated on the same site or rebuilt elsewhere. 
In the former case no account will be taken of the value of the 
site save in the exceptional case where the plain substituted 
church is so reduced in size that a portion of the original site 
could reasonably be set free for development without disadvantage 
to the use of the church and without injury to the character and 
dignity of the new building. In such a case, irrespective of 
whether the freed portion of the site is disposed of or not, the 
“church payment ” will be reduced by the market value of that 
portion. Where, however, a church is rebuilt on another site 
to replace one or more churches which have suffered war damage 
the value of the whole original site will be taken into account. 
The *“ church payment” by the Commission will be decreased 
by the amount of any excess of market value which the old 
site shows over that of the new. On the other hand, if the old 
site proves to be so valuable as to provide funds both for a new 
site and a new church, any balance remaining over will remain 
the property of the particular body and is not to be used by the 
Commission towards its payment for some other damaged church. 
These arrangements apply to the normal case of the church 
being held freehold. Such other types of holding as exist will 
be dealt with on the merits of each particular case. 





Notes. 

Lieutenant-Colonel T. W. C. Carthew, D.S.O., K.C., has been elected a 
Bencher of the Inner Temple. Lord Justice MacKinnon has been chosen 
Reader for the Summer Vacation. 

An ordinary meeting of the Medico-Legal Society will be held at Manson 
House, 26, Portland Place, W.1 (Tel. Langham 2127), on Thursday, 25th 
May, 1944, at 5.30 p.m., when a paper will be read by Robert Forbes, M.B., 
Ch.B., J.P., on “* The Medico-Legal aspects of Artificial Insemination.” 

Giving judgment recently in favour of a landlord in an action claiming 
arrears of rent, Lawrence, J., said that the description “ tenant” did not 
imply that the person so described was not acting as agent or nominee. 
In his opinion the description “ tenant’ no more negatived agency than 
would the description “ contracting party.” 

The Board of Trade have, with the approval of the Treasury, decided 
that in respect of the period beginning 3rd June, 1944, and ending 
2nd September, 1944, the rate of premium payable under any policy under 
the Commodity Insurance Scheme shall continue to be at the rate of 5s. per 
cent. for three months (or Is. 8d. per cent. per month). 

Mr. Kenneth McLean Marshall, on Saturday, sat for the last time at the 
Marylebone Police Court, having reached the retiring age of seventy. 
He was appointed a magistrate at the West London Court in 1920, and 
sat for many years at the old Westminster Court before going to Marylebone 
two years ago. Mr. Ronald Powell has succeeded Mr. Kenneth Marshall 
as magistrate at the Marylebone Police Court, and sat for the first time 
there on Monday. Mr. Powell was called by the Middle Temple in 1914. 

The Solicitors’ Disciplinary Committee, sitting in public at Carey Street, 
W.C., recently ordered that: “ No solicitor shall take or retain Richard 
Upfield Colegrave into his employment or remunerate him without the 
permission of The Law Society.” Colegrave, who is described as “ of His 
Majesty’s Prison, Dartmoor, a person who was or had been a clerk to a 
solicitor,” was found by the committee to have been convicted at Leicester 
of embezzlement and sentenced to five years’ penal servitude. This is 
believed to be the first case of its kind to come before the committee. 


Mr. T. R. DOOTSON. 

Our attention has been drawn to the fact that an incorrect 
report of the death of Mr. T. R. Dootson, Clerk to the Leigh 
(Lancs) County and Borough Magistrates, has appeared in the 
Press. Weare pleased to state that Mr. Dootson is recovering 
from an illness. 
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Review. 

Supplement to The Law of Income Tax. Ninth Edition. By 
His Hon. Judge E. M. Konstam, K.C. 1944. pp. 51. London: 
Stevens & Sons, Ltd.; Sweet & Maxwell, Ltd. 5s. net. 

The supplement to the ninth edition of Judge Konstam’s well- 
known volume on income tax law opens with a commentary on 
pay as you earn and a survey of recent decisions in the courts 
and of the Finance Act, 1943. This is followed by the text of 
the Finance Act, 1943, the Income Tax (Employments) Act, 
1943, the Income Tax (Offices and Employments) Act, 1944, and 
the Statutory Rules and Orders on pay as you earn. 





Parliamentary News. 
HOUSE OF COMMONS. 
Education Bill [H.C.}. 
tead Third Time. {12th May. 
Ministry of Health Provisional Order (North Lindsey Water Board) Bill 
H.C.] 


Ministry of Health Provisional Order (Warrington) Bill [H.C.]. 
North West Midlands Joint Electricity Authority Provisional Order 
Confirmation Bill [H.C.}. 

Read First Time. 

QUESTIONS TO MINISTERS. 
Rent Restrictions Acts AND DAMAGED Houses. 

Mr. Hynp asked the Minister of Health whether a dwelling-house 
severely damaged by enemy action and thereafter either completely 
restored in its original form, or in the form of separate flats, is regarded as 
coming within the cover of the Rent Restrictions Acts by virtue of the fact 
that the original building, prior to its damage or demolition, was so 
covered. 

Mr. Witttnk: No, sir. The question whether a house is subject to 
control under the Rent Restrictions Acts is determined by its rateable 
value, and the Acts apply to all houses the rateable value of which does not 
exceed £100 in London, £90 in Scotland, and £75 elsewhere. The rateable 
value of a house which is not controlled and is converted into separate 
flats can be apportioned by the county court. [llth May. 


{llth May. 


ComPENSsATION DEFENCE ACT. 

Major Nrevp asked the Parliamentary Secretary to the Ministry of 
Works if there is any scheme for compensating property owners whose 
land is not encroached upon but whose property is reduced in value by 
reason of the erection of works or buildings placed there by Government 
departments wider their emergency powers; and, if not, whether he will 
consider introducing such a scheme. 

Sir Joun ANDERSON: I have been asked to reply. The answer to the 
first part of the question is in the negative and I cannot undertake to 
propose amendment of the Compensation (Defence) Act on the lines 
suggested. [9th May. 

AFFIDAVITS AND MEMBERS OF PARLIAMENT. 

Sir H. Morris-Jonges asked the Chancellor of the Exchequer why the 
Principal Probate Registry refuses to accept the occupation of Member of 
Parliament on a properly affirmed document and requests reaffirmation 
with fuller particulars of occupation. 

Sir Joun ANDERSON: I understand that Member of Parliament. is 
accepted in the Principal Probate Registry as a sufficient description of a 
deponent in affidavits, without further particulars of occupation. If any 
request for such further particulars has in fact been made, it must have 
been due to an error on the part of a member of the staff on the Registry, 
which would have been corrected had the matter been referred by the 
applicant to a Registrar. [9th May. 








War Legislation. 


STATUTORY RULES AND ORDERS, 1944. 
Coal (Quorum of the Regional Valuation Boards) Rules, May 2. 
Coal (Taxation and Apportionment of Costs) Order, May 2, 
(As one Publication). Defence. Orders in Council, May 4, 
amending the Defence (General) Regulations, 1939; 531: 
Amending reg. 298; 532: Amending regs. 298 and 40Qa; 
533: Amending regs. 57AA. 
Factories. The Patent Fuel 
Welfare) Order, April 27. 
Food. General Licence, May 5, under the Fish (Supplies to 
: Catering and Establishments) Order, 1943. 
No. 516/L.22. Lancaster, The Chancery of Lancaster (Solicitors’ 
Remuneration) Rules, April 28. 


STATIONERY OFFICE. 
List of Statutory Rules and Orders. April, 1944. 


BOARD OF TRADE. 


Companies Act, 1929. Company Law Amendment Committee (Chairman, 
Cohen, J.). Minutes of Evidence, 14th Day. March 14, 1944. 


No. 517. 
No. 530. 
E.P. 531-3. 


E.P. 521. Manufacture (Health and 


E.P. 523. 





At a meeting of the Court of Aldermen the City Solicitors’ Company 
was formally constituted a Livery Company of London. The formal pre- 
sentation will take place at the Mansion House, on Wednesday next, at 
12.45 p.m. Only one Livery Company has been created, viz., The 
Master Mariners’ Company, since 1709. 





Notes of Cases. 
COURT OF APPEAL. 
In re Hill; Westminster Bank, Ltd. +. Wilson. 
Lord Greene, M.R., MacKinnon and Luxmoore, L.JJ. 31st March, 1944. 
Administration—Bequest of annuities and legacies—Annuities charged on 
capital and income—Slight deficiency in estate—Annuities payable in full 
if resort to capital—No right to actuarial value of annuities. 

Appeal from a decision of Uthwatt, J. 

The testator by his will, after bequeathing two small pecuniary legacies, 
gave his residuary estate to his trustees upon trust for conversion and 
investment and to hold such estate upon trust to pay annuities to certain 
persons for life and, subject thereto, he gave his residuary estate in trust 
for the children of B. The testator died in 1942. He left an estate of a 
net value of over £26,000. He was survived by four of the annuitants, 
whose ages ranged from fifty-nine to sixty-four. There was an annual 
deficiency in the income of the estate of £155 and the evidence showed 
that if the annuities and consequential payments were paid out of income 
and, so far as necessary, out of capital, the estate would last fifty-four 
years if all of the annuitants were alive for the whole of that period. The 
actuarial value of the annuities was about £15,000. By this summons the 
trustees asked whether the annuitants were entitled in these circumstances 
to be paid the actuarial value of their annuities. Uthwatt, J., held they 
were. One of the residuary legatees appealed. 

Lorp GREENE, M.R., said that it was plain on the evidence that since 
the annuities were charged on capital as well as income there was no 
commercial risk that they would not be paid in full, if they were paid out 
of income and capital as they fell due. Indeed, when any of the annuities 
ceased to be payable the income of the estate would then be sufficient to 
meet the remaining annuities. It was well settled that in certain cases, 
where there was a direction to pay annuities out of an estate which was 
insufficient by its income to provide for them, such annuities might be 
valued according to actuarial principles and the values so ascertained 
treated as pecuniary legacies and paid over to the annuitants. The 
question was whether this method must be applied, or could be insisted 
upon, in every possible case. Where the question was simply between an 
annuitant and the residuary legatees the annuitant could not insist (Wright 
v. Callender, 2 De G.M. & G. 652). Where, however, pecuniary legatees 
were also concerned and the estate was insufficient and there was a 
direction to set apart a fund to answer the annuities, the court, as a matter 
of convenience of administration, directed the annuities to be valued and 
treated the amount of the valuation as a legacy and made it abate in its 
due proportion and paid the abated amount to the annuitant. There was 
an intermediate case where the estate was insufficient to pay pecuniary 
egacies in full and to set aside a fund sufficient by its income to answer the 
annuities, but the estate was sufficient to pay the legacies and the full 
value of the annuities, and in such a case it was usual to apply the rule ; 
but there was no reason for doing so where there was no competition 
between the legatees and the annuitants or between the annuitants inter se 
as in the present case, where the residue would be sufficient to pay all the 
annuities in full. It was argued that In re Cottrell [1910] Ch. 402 laid it 
down that that rule was a rule of universal application. They were unable 
to agree that that decision went to that length. Uthwatt, J., felt the 
hardship on the residuary legatees that would be caused by applying such 
rule, but applied it because he thought it was one of universal application, 
and that to refuse to do so would create confusion in the administration of 
other estates. But the rule was not a rule of law. It was one of 
convenience. It would be contrary to common sense to apply the rule 
where there was no proper ground for its application. No confusion would 
be caused if the court refused to apply the rule where it was clear that all 
the annuities could properly be satisfied in full out of the estate and there 
was no commercial risk of any insufficiency. For these reasons the appeal 
must be allowed. 

CounseL: L. M. Jopling; Harold Christie, K.C., and B. G. Burnett- 
Hall; C. D. Myles. 

Sonicrrors: Philcor, Sons & Edwards ; 
Trevanion, Curtis & Ridley, Bournemouth. 

[Reported by Miss B. A. BICKNELL, Rarrister-at-Law.] 


CHANCERY DIVISION. 
In re Milling’s Settlement Trust ; Peake v. Thom. 
Morton, J. 28th March, 1944. 
Settlement—Construction—Power to appoint to daughters—In default property 
settled on daughters and their issue—Appointment divesting a daughter's 
share on her death ‘* without leaving issue ’’—Vested interest of issue pre- 
deceasing daughter not divested. 


Peacock & Goddard, for 


Adjourned summons. 

By a settlement dated the 22nd February, 1877, M conveyed land to 
trustees, upon trust, after his decease, to hold the premises for such of his 
six named daughters as he should appoint and, in default of such appoint- 
ment, upon trust as to one-sixth of the rents of the premises for each of 
six daughters for life and after her death upon trust for her children at 
twenty-one or marriage. By a codicil dated the 14th November, 1887, 
the settlor exercised the power of appointment and appointed that the 
share of any daughter “ who shall die . . . without leaving issue ” should 
be divided between the remainder of his daughters living at his decease 
and the issue of any of them as should be then dead. W, one of the 
daughters, had two sons, both of whom attained twenty-one and predeceased 
her. She died in 1942, having by her will exercised a power in the settle- 
ment and appointed a life interest in her share to her husband. By this 
summons the trustees of the settlement asked how her share devolved. 
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Morton, J., said that it was clear that the words “ leaving issue’ in 
their primary significance pointed to the period of death. It could not 
be said that W died leaving issue. But there was a rule of construction, 
sometimes referred to as the rule in Maitland v. Chalie, 6 Madd. 243, and 
stated by Lord Romer in In re Cobbold [1903] 2 Ch. 299, at p. 304, as 
follows: “If you have a gift by will to A for life, and after A’s death to 
his children in terms which would give them an absolute interest in A’s 
lifetime, and then you have a gift over simply in these terms, ‘ if A dies 
without leaving children,’ you are to construe the expression ‘ leaving’ 
so as not to destroy any prior vested interest. In other words, you construe 
it as meaning “ without having had a child who has attained a vested interest.” 
That must now be treated as well settled.”” This rule did not necessarily 
apply to a case such :s the present, where you did not find the two disposi- 
tions in a will. He was not satisfied that there was any good reason for 
extending the rule to a case such as the one before him. But, assuming 
the rule did not apply, he was satisfied that he ought to construe the words 
“without leaving issue”’ as meaning “ without having a child who has 
attained a vested interest.” Reading the codicil as a whole, the testator 
had merely intended to fill the gap which he realised might occur if a 
daughter died without having a child who attained a vested interest. The 
result was that W’s share, subject to the life interest of her husband, ought 
to be held on trust in moieties for the respective personal representatives of 
her two sons. 

COUNSEL : Wilfrid Hunt; A. C. 
Nesbitt. 

Soxicrtors: Routh, Stacey, Hancock & Willis ; Montagu’s and Cox and 
Cardale. 


C. L. Fawell; Pascoe Hayward ; 


[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


In re Von Kantzow’s Patent. 
Lord Simonds (sitting as an additional Judge of the Chancery Division). 
26th April, 1944. 

Patent—Extension—Foreign patentees—Increased sales abroad—No evidence 
whether war cause of increase—Patents and Designs Acts, 1907-1942, s. 18 (6). 
Adjourned summons. 

By this application a Swede, the legal owner of a British patent, and the 
Swedish company, on whose behalf he admitted to holding the patent, 
applied for an extension of the patent under s. 18 (6) of the Patents and 
Designs Acts, 1907 to 1942. The invention related to a fire resistant alloy 
used in electrical apparatus, the manufacture of which might be of 
importance to British industry. The exploitation of the patent had been 
effected by concentrating its manufacture in Sweden and developing its 
sales in the world market by selling agreements. A British company was 
sole selling agent in Great Britain. The evidence proved that the sale of 
the patented article in Great Britain had been substantially interfered with 
by the war. Increased profits had, however, been made by the Swedish 
company in Sweden, but it was alleged that these were not attributable to 
the war. The company refused to give any particulars of such profits, 
stating that it was prohibited from doing so by Swedish law. 

Lorp Simonps said that a case for the extension of the patent had been 
made out, but for two factors: First, the court required to be satisfied that 
the patentee who “as such” (that was in respect of his British patent), 
had suffered loss by reason of the war had not by reason of the same fact 
made a countervailing profit in respect of a foreign patent. The Swedish 
company was unable to put before the court any relevant particulars. In 
the second place, the exploitation of the patent in this country had taken 
the form of the importation of the manufactured article through exclusive 
selling agents. With this fact must be taken the fact that in Sweden the 
corresponding letters patent had expired. The first fact was not by itself 
necessarily fatal where the application was under subs. (6) of s. 18 (In re 
Societe Chimique des Usines du Rhone’s Patent, 39 R.P.C. 27, 32). Upon 
a petition for extension the expiry of a foreign patent was always a matter 
to be taken into consideration (In re Semet and Solvay’s Patent, 12 R.P.C. 
10). This was the case also where the application was for an extension 
under subs. (6). It might have a quite different effect on the public 
interest if the original term would, but the new term would not, be 
coterminous with the foreign patent. In regard to the expiry of foreign 
patents a more indulgent attitude had been adopted where the application 
was under subs. (6), just as exclusive manufacture abroad was less 
seriously regarded for the same purpose. Both facts were elements which 
could not be wholly disregarded. Giving some weight to them, but more 
weight to the fact that through no fault of tueir own the applicants were 
unable to give to the court information which he regarded as essential, he 
would exercise his discretion by refusing the application. 

CounsEL: J. Mould; Lloyd-Jacob, with him Mrs. I. Moses. 

Soxicitors : Coote & Co. ; Solicitor, Board of Trade. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 








Rules and Orders. 
S.R. & O., 1944, No. 556/L, 23. 
SUPREME COURT, ENGLAND—PROCEDURE : 
REGISTRIES. 

ForM FoR USE IN District REGISTRIES, APPROVED BY THE LORD 
CHANCELLOR, May 8, 1944, IN ACCORDANCE WITH RULE 33 of ORDER 
LXI or THE RULES OF THE SUPREME Court. 

Whereas in pursuance of Rule 33 of Order LXI of the Rules of the Supreme 
Court the Masters have, subject to the approval of the Lord Chancellor, 
prescribed the use in and for the purposes of the District Registries of the 
Form set out in the Schedule to this Order with such variations as 
circumstances may require : 


DISTRICT 





Now therefore, I, John Viscount Simon, Lord High Chancellor of Great 
Britain, hereby in pursuance of the said Rule approve the use of the said 
Form in and for the purposes of the District Registries. 

Dated the 8th day of May, 1944. 

SCHEDULE. 
Summons for Directions pursuant to Order XXX. 


Simon, C. 


No. 30. 

In the High Court of Justice 
Division 19 , No. 
District Registry 

Between Plaintiff, 

and Defendant. 

LET all parties concerned attend the 

on day the day of 
19 , at o’clock in the noon on the hearing of 
an Application for Directions in this Action as follows :— 

1. That the Plaintiff and Defendant do respectively file an Affidavit of 
Documents [exchange list of documents] within [10] days after notice 
requiring the same. 

or 
That the Plaintiff do within days from the date hereof, 
deliver to the Defendant a list of documents relating to special damage. 
That there be inspection of documents within days thereafter. 

2. That unless a medical report be agreed between the parties, the medical 
evidence be limited to witnesses on each side. 

3. That [photographs and] a plan of the locus in quo be agreed, if possible, 
( the right of appeal be excluded ; 

appeal be limited to the Court of Appeal ; 

{ appeal be limited to questions of law only. 
. Evidence and Other Matters. 
3. Trial. 

Place :— 

Mode :— 

Estimated length :— 


4. That by consent, 


To be set down within 
after inspection. 
7. That the costs of this Application be costs in the Cause. 
Liberty to apply. 
Dated the 
This Summons was taken out by 


To the Defendant(s) and Solicitors for the Plaintiff. 


his (their) Solicitors. 








Notes and News. 


Honours and Appointments. 

The Colonial Legal Service announce the following appointments :— 
Mr. W. A. Date, Crown Attorney, St. Vincent, to be Legal Draughtsman, 
Jamaica; Mr. E. Hatuman, Attorney-General, Barbados, to be Third 
Puisne Judge, Trinidad ; Mr. J. L. M. Perez, Third Puisne Judge, Trinidad, 
to be Second Puisne judge, Trinidad; and Mr. A. H. Roserrs, Crown 
Counsel, Zanzibar, to be Attorney-General, Zanzibar. 

The Board of Inland Revenue has appointed Mr. R. K. Rowe xt to be 
Controller of Death Duties, and Mr. F. H. Peake to be Deputy Controller. 


Mr. Lewis Nort Vincent Evans, Second Assistant Director of Public 
Prosecutions, has been promoted to be Senior Assistant Director in the 
place of Mr. Sefton Cohen, who has retired. Mr. G. R. Patna, Senior 
Legal Assistant to the Director of Public Prosecutions, becomes Second 
Assistant Director. 

The Central Electricity Board announce that Mr. Ricnarp H. Fox, who 
has held the dual office of Secretary and Solicitor to the Board since March, 
1929, has; for personal reasons, tendered his resignation, which they have 
accepted, with great regret. They have appointed their Deputy-Secretary, 
Mr. O. A. SHERRARD, to be Secretary, and their Deputy-Solicitor, Mr. C. L. 
Poyser, to be Solicitor. These changes will take effect on Ist July next. 








Court Papers. 
EASTER SITTINGS, 1944. 
COURT OF APPEAL AND HIGH COURT OF JUSTICE—CHANCERY 
DIVISION. 
ROTA OF REGISTRARS IN ATTENDANCE ON 


Mr. Justice 
EVERSHED 
Mr. Blaker 
Andrews 
Jones 
Reader 
Hay 
Group RB. 
Mr. Justice Mr. Justice 
COHEN VAISEY MORTON UTHWAIT 
Non-W itness. Witness. Witness. Non- Witness. 
Mr. Hay Mr. Reader Mr. Andrews Mr. Jones 
Farr Hay Jones Reader 
Blaker Farr Reader Hay 
Thursday Andrews Blaker Hay Farr 
Friday “ Jones Andrews Farr Blaker 


The WHITSUN VACATION will commence on Saturday, 27th May, {1944, | and terminate 
on Tuesday, 30th May, 1944. 


APPEAL 
Court I. 
Mr. Farr 
Blaker 
Andrews 
Jones 
Reader 


FMERGENCY 
Rota. 
Mr. Andrews 


DATE. 


Monday May 22 

Tuesday »o = Jones 
Wednesday Reader 

Thursday » = Hay 
Friday Farr 

Group A. 

Mr. Justice Mr. Justice 

DATE. 


Monday 
Tuesday 
Wednesday 


May 22 
, 2: 











